
STATE OF NEW YORK

STATE TAX COI'IMISSION

fn the Mat. ter of  the Pet i t ion
o f

American Telephone & Telegraph Company

for Redeterminat ion of a Def ic iency or for Refund
of  Corpora t ion  Tax  under  Ar t i c le  9 ,  SecL ion  183 o f
the Tax Law for the Years 1970 through 1973, and
under Art ic le 9, Sect ion 184 of the Tax Law for
the Periods Ended December 31, 1969 through
D e c e m b e r  3 1 ,  1 9 7 2 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon American Telephone & Telegraph Company, the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

American Telephone & Telegraph Company
c lo  C lar in  S .  Schwar tz
195 Broadway
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner. , , ]

Sworn to before me this -  l
13 th  day  o f  November ,  1981.  -  

,  l \  ' '  (  .  r . t  ( -  (  i

I n,,,/ *



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  13 ,  1981

American Telephone & Telegraph Company
c /o  C lar in  S .  Schwar tz
195 Broadway
New York, NY 10001

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuLed under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAx COUMISSION

In the Matter of the Petit ion

o f

AMERICAN TETEPHONE AND TBIEGRAPH COMPANY

for RedeterminaLion of a Def ic iency or
for Refund of Corporat ion Tax under
Ar t i c le  9 ,  Sec t ion  183 o f  the  Tax  Law
for  the  Years  1970 th rough 1973,  and
under  Ar t i c le  9 ,  Sec t ion  184 o f  the  Tax
Law for the Periods Ended Decernber 31.
1969 th rough December  31 ,  1972.

DECISION

Peti t ioner,  American Telephone and Telegraph Company, 195 Broadway, New

York ,  New York  10007,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of corporat. ion tax under Art ic le 9, Sect ion 183 of the Tax Law for

the years 1970 through 1973, and under Art . ic le 9, Sect ion 184 of the Tax Law

for the periods ended December 31, 1969 through December 31, L972 ( l ' i le Ho.

l s110) .

0n November 14, 1978, pet i t ioner not i f ied the Tax Appeals Bureau, in

wri t ing, that i t  consented to the submissi-on of this matter to the State Tax

Commission for a decision, without the necessity of a formal hearing.

0n June 21, L978, pet i t ioner and Counsel for the DepartmenL of Taxat ion

and Finance entered into a wri t ten St ipulat ion of Facts.

ISSI]ES

I .  Whether the fol lowing const i tuted assets employed in pet i t ioner 's

business in New York, properly includable in the measure of i ts capital  stock

in this State for purposes of sect ion 183 of the Tax Law: (a) advances to

aff i l iated corporat ions located ouLside New York, and interest receivable

therefrom; (b) advances to 195 Broadway Corporat ionl  (c) temporary cash invest-

/



- 2 -

ments, and interest receivable therefroml (d) obl igat ions of the Federal

Nat ional Mortgage Associat ionl  (e) interest receivable from obl igat ions of the

Federal  Intermediate Credit  Bank, Banks for CooperaLives and the Federal  Hone

loan Bank; ( f)  New York State and New York municipal  obl igat ions and interest

receivable therefroml (g) interest receivable with regard to obl igat ions of

states and municipal i t ies outside New York; (h) interest receivable with

respecL to refunds of Federal  income tax; ( i )  div idends receivable.

I I .  Whether the fol lowing const i tuted gross earnings from sources within

this State for purposes of sect ion 184 of the Tax Law: (a) int .erest income

from advances to aff i l iated corporat ions; (b) interest income from temporary

cash investments; (c) interest income from Federal  Nat ional Mortgage Associat ion

debentures and discount notes.

I I I .  Idhe ther  the  a l loca t ion  o f  pe t i t ioner 's  asse ts  to  New York  pursuant  to

sect ion 183 of the Tax Law is in violat ion of the Commerce Clause and the Due

Process Clause of the Fourteenth AmendmenL of the United States Const i tut ion.

IV. Whether the al locat ion of pet i t ioner 's interest income to New York

pursuant to sect ion 184 of the Tax Law is in violat ion of the Commerce Clause

and the Due Process C1ause of the Fourteenth Amendment of the United States

Const i tu t ion .

FINDINGS OF FACT

1. Pet i t ioner,  American Telephone and Telegraph Company ("American"),

t imely f i led annual reports of f ranchise tax on capital  stock under sect ion 183

of  the  Tax  law,  fo r  the  years  1970 th rough 1973.  I t  a lso  f i led  quar te r ly

reports of f ranchise tax on gross earnings under sect ion 184 of the Tax Law,

fo r  the  taxab le  per iods  ended December  31 ,  1969 th rough December  31 ,  1972.
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2. American duly executed consents extending the period of l imitat ion

within which to issue an assessment,  with respect to the reports f i led by i t ,

t o  M a r c h  1 ,  7 9 7 6 .

3 .  0n  Decembex 24 ,1975,  the  Corpora t ion  Tax  Bureau issued no t ices  o f

def ic iency against American for the tax periods in issue as fol lows:

Sect ion  183 Sect ion  184 Total

Addit ional Tax
In te res t

T o t a I s

$  9  , 818  , 652 .00 $2 ,302 ,499 .76 $12 ,121 ,151 .76
2  . 634 .517  .  01 632  ,505  .50 3 .267  .022 .57

$12 ,453 ,  169  .01 $2 ,935 ,  oo5 .26 $15 ,388  , 174 .27

American t imely f i led two pet i t ions with respect to said not ices of def ic iency.

4. American was incorporated in 1BB5 under the 1aw of the State of New

York as a transmission company. American has i ts pr incipal execut ive off ices

at 195 Broadway, New York, New York 10007 and i ts pr incipal general  corporate

records were rnaintained by i ts employees thereat.

5. American is the parent company of a group of corporat ions (comrnonly

known as the rrBel l  System").  During the years 1969 through L972, American had

twenty-one pr incipal telephone subsidiar ies, as wel l  as a number of other

subsidiar ies, the most important of  which were l ,Jestern Electr ic Company,

Incorporated and BeI l  Telephone Laboralor ies, Incorporated. In addit ion,

American also whol ly owned 195 Broadway Corporat ion, Transpacif ic Communicat ions,

Incorporated, and several  other corporat ions, and part ial ly owned several  other

corporat ions. Also included in the Bel l  System were The Southern New England

Telephone and Telegraph Company and Cincinnat i  BeI l ,  Inc. in which American had

minori ty interests.  These twenty-three telephone companies ( the twenty-one

principal telephone subsidiar ies, The Southern New England Telephone and

Telegraph Company and Cincinnat i  Bel l ,  Inc.)  are hereinafter referred to as

"telephone subsidiar i -es. I '  The pr incipal business of American and i ts telephone
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subsidiar ies was that of  furnishing communicat ions services, mainly telephone

services, throughout the United States except in Alaska and Hawai i .  American's

pr incipal operat ing telephone subsidiar ies serve approximately B0 percent of

the nat ion's telephones and operated in the Distr ict  of  Columbia and in al l

states excepL Alaska and Hawai i .  American, through i ts Long l ines Department

(a  d iv is ion  o f  Amer ican) ,  opera ted  a  ne twork  o f  cab le ,  w i re  and rad io  c i rcu i ts

and related equipment to provide for interconnect ion among Lhe communicat ions

systems of i ts telephone subsidiar ies and other communicat ions systems in the

United States and for interconnect ion with those in most other countr ies

throughout the world.  American's telephone subsidiar ies furnished local and

tol l  service in the areas in which they operated and furnished inLerstate tol l

service to outside areas through interconnect ion with American's Long Lines

Department and other telephone companies. American's General  Administrat ive

Department provided administrat ive, f inancial ,  legal,  execut ive, budget and

related services for American. fn addit ion, i t  rendered advice and assistance

in these areas to the corresponding departments and organizat ions of the

telephone subsidiar ies as more ful ly descr ibed in paragraph 6. Other communica-

Lions services offered by American and i ts telephone subsidiar ies included data

transmission, t ransmission of radio and television programs, and pr ivate l ine

voice and teletSpewri ter services.

6. During the years 1969 through 1972, agreements between American and

each of the operat ing telephone subsidiar ies were in effect covering services,

l i censes  and pr iv i leges  (here ina f t .e r  re fe r red  to  as  the  t ' I i cense cont rac ts r ' ) .

Under each l icense contract American agreed (1) to maintain anangements

whereby telephones and related equipment may be manufactured under patents

owned or control led by American and may be purchased by the operat ing telephone
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subsidiar ies at a reasonable pr ice, (2) to conduct research in telephony and to

make avai lable to the operat ing telephone subsidiar ies the benef i ts der ived

therefrom, (3) to maintain connect ions between an operat ing telephone subsidiary 's

telephone system and the other operat ing telephone subsidiar ies of the Bel l

System, and (4) to furnish advice and assistance in general  engineering, plant,

t raf f ic,  operat ing, commercial ,  account ing, patent,  legal,  administrat ive and

other matters pertaining to the conduct of the operat ing telephone subsidi-

a r ies '  bus iness .  Amer ican a lso  spec i f i ca l l y  agreed to  fu rn ish :

"advice and assistance in any f inancing required to be done by
the Licensee operat ing telephone subsidiary in the extension,
development or improvement of its telephone system within it.s
said terr i tory and in the general  matter of  i ts f inances; aid
in securing funds on fair terms, as and when needed for new
construct ion and other expenditures, buL not at any t ime, to a
greater extent than the then condition of the finances and
credit  of  the Licensor American may permit l  act ive assistance
in the market ing of the Licensee's securi t ies; and such other
necessary f inancial  support  and assistance in the premises as
wi l l  tend Lo serve the best interests of both Companies. "
Sec. 5(b) of Agreement between American Telephone and Telegraph
Company and the New Jersey Bell Telephone Company.

language substant ial ly s imi lar to that quoted above was contained in al l  the

l icense contracLs between Anerican and the other operat ing telephone subsidiar ies.

Each of the operating telephone companies paid Arnerican a license contract fee

in the amount of 1% of i ts gross earnings in considerat ion of American's

undertakings and commitments under the l icense conLract.  During the years 1969

through 1972, approximately 28"[ of the services described above were rendered

by American in New York.

7. During the years involved herein, American owned al l  of  the shares of

the telephone subsidiar ies except seven, f ive in which i t  had a major i ty

interest which ranged as follows: New England Telephone and Telegraph Company,

69 .52  -  85 .41 ' l ;  I l l i no is  BeI I  Te lephone and Te legraph Company,99 .32  -  99 .33%;

The Mountain States Telephone and Telegraph Company, 86.75 - 87.76"f ;  Pacif ic
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Northwest Bel l  Telephone Company, 89.15 - 89.22%; and the Pacif ic Telephone and

Telegraph Company, 89.7%. In addit ion, American had minoriLy interests in two

affil iat.ed companies, The Southern New England Telephone Company and Cincinnati

Be l l  rnc . ,  wh ich  approx imated 16 .8" /  and 25 .7%,  respec t ive ly ,  dur ing  the  years

1969 through 1972. These twenty-three operat ing telephone companies served the

fol lowing areas during the years involved herein:

NAME AREA SERVED

New Jersey Bell Telephone Company New Jersey

The Bell Telephone Company of Pennsylvania
Pennsylvania

The Diamond State Telephone Company Delaware

New England Telephone and
Telegraph Company

The Southern New England
Telephone Company

New York Telephone Company

The Chesapeake and Potomac
Telephone Company

The Chesapeake and Potomac
Telephone Company of Maryland

The Chesapeake and Potomac
Telephone Company of Virginia

The Chesapeake and Potomac
Telephone Company of West.
Virginia

Southern Bell Telephone and
Telegraph Company

South Central  Bel l  Telephone
Company

The Ohio Bell Telephone Company

Maine,  Massachuset ts ,
New Hampshire, Rhode
Island, Vermont

Connect icut

New York and a port ion
of Connect icut

Distr ict  of  Columbia

Maryland

Virginia

West Virginia

F lo r ida ,  Georg ia ,  Nor th
Caro l ina ,  South  Caro l ina

Alabama, Kentucky,
lou is iana,  Miss iss ipp i ,
Tennessee

0hio
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NAME

Cinc innat i  Be l l  Inc .

Michigan Bell Telephone Company

Indiana Bell Telephone Conpany,
Incorporated

Southwestern Bel l  Telephone
Company

AREA SERVED

Cincinnat i ,  Ohio and
port ions of Kentucky
and Indiana

Michigan

Indiana

A r k a n s a s ,  K a n s a s ,
Missour i ,  Ok lahoma,
Texas and a port ion
o f  l l l i n o i s

Wisconsin Telephone Company Ll isconsin

I l l inois Bel l  Telephone Company I l l inois and a port ion
of Indiana

Northwestern BeI l  Telephone Iowa, Minnesota,
Company Nebraska, North Dakota,

South Dakota

The Mountain States Telephone and Arizona, Colorado, Idaho,
Telegraph Company Montana, New Mexico,

Utah, hryoming and portions
of Texas and 0regon

Pacif ic Northwest BeI l  0regon, Washington and a
Telephone Company port ion of Idaho

The Pacif ic Telephone and Cal i fornia, Nevada
Telegraph Company ( including i ts
whol ly-owned subsidiary,  Bel l
Telephone Company of Nevada)

B. American and i ts telephone subsidiar ies were subject to regulat ion by

the Federal  Communicat ions Commission with respect to interstate and foreign

rates, I ines and services, and other matters, including the maintenance of

their  books and records. American and i ts telephone subsidiar ies were subject

to and maintained their  books and records in accordance with Part  31 of the

Rules and Regulat ions of the Federal  Communicat ions Commission's Uniform System

of  Accounts  fo r  C lass  A and C lass  B Te lephone Compan ies .
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9. Americants telephone subsidiar ies were subject to regulat ion in every

state in which they did business by a publ ic service commission or other

simi lar authori ty having regulatory jur isdict ion over intrastate rat.es,

services and oLher matters. With Lhe except ion of New York Telephone Company,

American's telephone subsidiar ies did not own any property within New York

State, did not engage in any business in New York State and were noL subject to

regulat ion by the New York Publ ic Service Commission. Anerican had two other

subsidiar ies which held property in New York, I^ lestern Electr ic Company, fncorpor-

ated and 195 Broadway Corporat ion. During the years 1969 through 1972, American

did not engage in any intrastate telephone transmissions in New York State.

However,  on occasion, cal ls or iginat ing in New York State to another point in

New York State did travel interstate on Long Lines'  equipment.  Anerican was

not regulated by the New York Publ ic Service Comrnission with respect to rates

or services. Americanrs physical  property in New York State was (except for

furniture and office equipment) operated by its Long Lines Department and was

devoted to i -ntersLate business, and American was subject to the jur isdict ion of

the Federal  Communicat ions Commission with respect to such property.

10. In addit ion to i ts telephone subsidiar ies, American also owned Trans-

pacif ic Communicat ions, Incorporated ("Transpacif ic")  to which i t  advanced sums

which were outstanding during the years 1969 througtr 1972. Transpacif ic was

engaged exclusively in foreign commerce. I t  was incorporated in 1963 under the

laws of Delaware as a whol ly-owned subsidiary of American to own, construct,

operate and maintain certain overseas communicat ions systems in order to avoid

subject ing American to the jur isdict ion of foreign countr ies.

11 .  The corpora t ion  tax  examiner 's  f ind ings  wh ich  are  in  i ssue here in  a re

a s  f o l l o w s :
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a. The treatment of amounts advanced by American to
certain of i ts af f i l iates which were located whol ly outside of
New York State, except for 195 Broadway Corporat ion, as being
t 'held, managed and control ledtt  by American in New York as gross
assets employed in American's business in New York State for
purposes  o f  the  Cap iLa l  S tock  tax .

b. The treatment of interest receivable with respect to
such advances  as  gross  assets  employed in  Amer ican 's  bus iness  in
New York State for purposes of the Capital  Stock tax.

c.  The treatment of interest received in connect ion with
such advances as earnings from sources within New York State for
purposes of the Gross Earnings tax.

d. The treatmenL of certain i tems in
Cash InvestmenLsr" as gross assets employed
business in New York State for purposes of
t a x .

Account l16r "Temporary
. in Americanr s
the Capital  Stock

e. The treatment of interest.  receivable from certain i tems
as gross assets employed in American's business in New York
State for purposes of the Capital  Stock tax.

f .  The treatment of interest received in connect. ion with
certain i tems in Account 116 as earnings from sources within New
York SLate for purposes of the Gross Earnings tax.

g. Tbe treatment of "div idends receivable" by American
f rom i ts  a f f i l i a tes  as  gross  assets  employed in  Amer icanrs
business in New York State for purposes of the Capital  Stock
t a x .

12. American made advances t .o twenty-three of i ts af f i l iated corporat ions

whol ly outside of New York State. American paid no franchise or other tax to

any other state with respect to these advances. However,  al l  of  the telephone

subs id ia r ies  pa id  f ranch ise  or  o ther  taxes ,  based in  who le  o r  in  par t  on  a

property factor,  to the states in which their  property was located. fn addit ion,

in twenty-Lwo states, other than New York, American paid taxes on the port ion

of i ts income, including interest f rom the advances to i ts subsidiar ies and

from "Temporary Cash Investment" i tems, al located to each state based on

formulas  wh ich  re f lec t  p roper ty ,  payro l l ,  sa les  o r  rece ip ts  fac to rs  o r  a

combinat ion thereof which are attr ibutable to each state. However in  Ca l i fo rn ia ,
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American paid taxes on the basis of a combined report  which ref lected the

el iminat ion of interest income from subsidiar ies in which American owned more

than 50% of the stock. During the years 1969 through 1972, the al locat ion

percentages ranged as fol lows:

1969

L97 0

1977

t972

L0!rl

0.057"

0.0s%

o.04%

o.o4%

HIGH

s.20%

s.s1%

5.20%

s.24%

TOTAT

24.42%

25.A7%

29.16%

30.40%

13. American has been f i l ing Capit .al  Stock tax reports under Sect ion 183

and i t .s predecessors since their  or iginal  enactnent in 1888. Unt i l  the audit

of  the Capital  Stock tax reports for the pr iv i lege years beginning January 1,

1970 through January 1, 1973, the basis upon which Arnerican has prepared i ts

Capital  Stock tax reports had not been quest ioned since 7923. Since 1910,

American's advances to associated companies have been treated on the returns as

gross assets employed in New York only to the extent that the debtors'  assets

have been al located to New York. Since 7923, American's short- term investments

have been treated on the returns as pre-employment capital  and not assets

employed in  Amer icanrs  bus iness  in  New York .

74. American has been f i l ing Gross Earnings tax reports under Sect ion 184

since the Sect ion's or iginal  enactment in 1896. Unt i l  the audit  of  the thir teen

Gross Earnings reports for the taxable periods ended December 31, 1969 through

December 31, 7972, the basis upon which Anerican has prepared i ts Gross Earnings

tax  repor ts  has  no t  been ques t ioned s ince  1908.  S ince  1908,  Aner ican  has

consistent ly excluded from i ts Gross Earnings tax reports interest on obl igat ions

issued by  ob l igors  loca ted  ou ts ide  o f  New York  f rom such repor ts .
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15. The Bel l  System annual ly expends substant ial  sums in the construct ion

of telephone plant to provide for the growth in telephone plant required by the

demands of new customers and the increased usage of exist ing customers, to

provide for the modernizat ion and replacement of obsolete and worn exist ing

plant, and to provide for the relocation of equiprnent caused when customers

move from one locat ion to anoLher.  In each of the years 7969, L970r 1971 and

1972, the BelI  System expended on construct ion approxinately 5.75, 7.2r 7.6 and,

8 .3  b i l l i on  do l la rs ,  respec t ive ly .  0 f  these amounts ,  New York  Te lephone

Company expended on construct ion in New York in the years 1969r 1970, 1971 and

1972 apptox imate ly  721,  997,937 and 980 mi l l ion  do l la rs ,  respec t ive ly ,  and

Americanrs Long Lines Department expended on construct ion in New York in the

y e a r s  L 9 6 9 ,  1 9 7 A , 1 9 7 1  a n d  7 9 7 2  a p p t o x i m a t e l y  7 9 , 2 9 ,  5 4 ,  a n d  9  m i l l i o n  d o I l a r s ,

respec t ive ly .

16. American regular ly advanced sums of money to al l  of  the companies

except New York Telephone Company in order to assist  the telephone subsidiar ies

in f inancing huge construct ion expenditures and in other operat ions of their

business. The examiner treated these advances as gross assets employed in

Amer ican 's  bus iness  in  New York .  A I l  o f  Amer ican 's  dec is ion-mak ing  processes

in regard to advances to subsidiar ies by American transpired at Anerican's

pr incipal of f ice in New York City.  Al l  of  the decisions made by the subsidiar ies

with respect to their  borrowings transpired at their  corporate headquarters

outside of New York State. In the case of Transpacif ic,  the number of advances

and repayments and the total amounts thereof for the years 1969 through 7972

were  as  fo l lows:
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Advances Repayments
Year

7969

1970

197r

1972

No .

11

T2

2

0

Amount No .

$6 ,350 ,000  2

6 ,800 ,000  2

400 ,000  0

Amount

$  725 ,000

9 ,725 ,  o0o

-0 -

1  , 700 ,000-0 -

17 .  Except for advances made to Cincinnat i  Bel l ,  Inc. ,  al l  of  these

advances were evidenced by demand notes bearing interest equal to the lowest

pr ime rate charged by the Chase Manhattan Bank, First  Nat ional City Bank

(Cit ibank),  or l lanufacturers Hanover Trust Company. A11 notes are executed by

the duly authorized off icer of the borrowing subsidiary at the subsidiary 's

corporate headquarters outside of New York and sent to American in New York.

In the case of Cincinnat i  Bel l ,  Inc.,  advances were on open account payable

within ten days after demand and in any event within twelve months after date.

Interest on the advances was payable at American's New York off ice and was in

fact paid on or before the tenth day of each succeeding month from the date of

the advance unt i l  the advance was f inal ly paid. AI l  notes were returned to the

borrowing telephone subsidiary upon repayment.

18. American's Treasury Department maintained custody of the notes at 195

Broadway, New York, New York. American received repayments of the notes and

payments of interest in same day funds transferred or credited to i t .s banks in

New York by the borrower's corresponding bank. Amounts received in part ial

repayment of a note were recorded on t .he back of the note and were appl ied to

reduce the outstanding balance of the note. Notes which were ful ly repaid were

stamped rrPaidrr and were returned to the borrower when the interest on the last

outstanding balance was paid which was general ly the tenth day of the month

following the month of repayment.
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19. Advances were repaid by the borrowing telephone subsidiar ies from t ime

to t ime out of their  operat ing revenue, out of  the proceeds from the sale of

their  debt securi t ies and stock to the publ ic,  or out of  the proceeds from the

sale of stock to American. Repaynents out of  operat ing revenues were general ly

more frequent and in amounts smaller than repalrments out of the proceeds from

the sale of securi t ies and stock to the publ ic or stock to American. In the

case o f  Transpac i f i c ,  advances  were  repa id  f rom the  proceeds o f  the  sa le  o f

common stock to American or from operat ing revenues. During the years 1969

through 1972, New York Telephone Company, New Jersey Bel l  Telephone Company,

New England Telephone and Telegraph Company, I l l inois Bel l  Telephone Company

and Southern Bel l  Telephone and Telegraph Company offered securi t ies to the

publ ic.  With the except ion of New York Telephone Company, the telephone

subsidiar ies committed and in fact appl ied the proceeds from the sale of their

securi t ies to,  among other things, the repayment of American's advances.

20. American regular ly purchased stock fron the telephone subsidiar ies and

the proceeds therefrom were used by the telephone subsidiar ies to repay outstanding

advances. Except for New York Telephone Company which appl ied the proceeds

from the sale of i ts stock to Anerican to the repaymenL of bank loans, commercial

paper and other corporate purposes, the telephone subsidiar ies general ly

appl ied the proceeds from the sale of stock to American to the repayment of

advances from American.

21. 0n i ts Capital  Stock tax reports for the pr iv i lege years beginning

January 1, 1970, January 1, I97I,  January 1, 1972, and January 1, 7973, American

included port ions of amounts advanced to 195 Broadway Corporat ion in i ts

ca lcu la t ion  o f  g ross  assets  employed in  Amer ican 's  bus iness  in  New York  on  the

basis of the monthly average of these amounts mult ipl ied by 195 Broadway
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Corpora t ion 's  New York  SLate  s tock  a l loca t ion  percentage.  195 Broadway Corpora-

t ion 's  New York  S ta te  s tock  a l loca t ion  percenLage app l icab le  fo r  each o f  the

calendar years 1969 through 1972, as reported on iLs Franchise Tax reports

(Form CT-3)  f i led  fo r  the  years  1968 th rough 1971,  were  94 .A540%,85.34393%,

81.77914%, and 71.38690%, respect ively.  195 Broadway Corporat ionts New York

Sta te  asset  a l loca t ion  percentages  app l icab le  fo r  each o f  the  ca lendar  years

1969 through 1972, as reported on i ts Franchise Tax reports f i led for the years

1968 th rough 1971,  were  82 .5383%,  69 .47332%,  63 .58040f r ,  and 49 .40555%,  respec t -

ively. The examiner treated the entire amounts advanced by Arnerican to 195

Broadway Corporat ion as gross asseLs eurployed in American's business in New

York .

22. 195 Broadway Corporat ion is a whol ly-owned subsidiary of American and

had i ts pr incipal of f ice at 195 Broadway, New York, New York. I t  was incorporated

in 1930 under the laws of the State of New York. During the years 1969 through

1972' 195 Broadway Corporat ion owned, leased and managed real property and

related tangible personal property in New York and New Jersey for the benef i t

of  Anerican's general  admiqistrat ive departments. Except for t ransportat ion

equipment (aircraft  and motor vehicles),  this property consisted almost ent i rely

of of f ice faci l i t ies and did not include any telephone plant.  195 Broadway

Corporat ion's revenue consisted of rentals paid by American and other Bel l

Sys tem compan ies  (e .g . ,  Western  E lec t r i c  Company ren ted  o f f i ce  space a t  195

Broadway) ,  amounts  o f  ren t  pa id  by  non-Be l l  Sys tem par t ies  (e .g . ,  s t ree t  leve l

space at 195 Broadway was rented by several  stores and a bank),  restaurant

receipts from the operat ion of cafeter ias at the var ious off ice locat ions, and

other miscel laneous receipts.  American's rental  paynents to 195 Broadway

Corporat ion were in amounts equal to 195 Broadway Corporat ion's operat ing
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expenses less i ls revenue from other sources and did not enable 195 Broadway

Corporat. ion to repay the amounts advanced by American. Funds consist ing of

opera t ing  expenses  wh ich  d id  no t  requ i re  cash expend i tu res  ( i .e . ,  deprec ia t ion

and amort izat ion),  Americants contr ibut ions to capital  and advances, and

proceeds f rom var ious  sa les  o f  rea l  es ta te  were  used fo r  add i t ions  to  rea l

estaLe and equipment (pr incipal ly,  the Rari tan River Center complex and the

Basking Ridge conplex, both of which are located in New Jersey).  195 Broadway

Corporat ion has never paid dividends to American since i t  began operat ions in

1931. 195 Broadway Corporat ion was not regulated by ei ther the Federal  Communi-

cat ions Commission or the New York State Publ ic Service Commission, and was a

business corporat ion subject to tax in New York under Art ic le 9-A.

23. American's advances to 195 Broadway Corporat ion were on open account

and were not evidenced by any instrument.  Al l  advances were free of interest.

AI l  decision-making processes in regard to advances to 195 Broadway Corporat ion

were made in New York City.

24. Amounts advanced to 195 Broadway Corporat ion were repaid only out of

contr ibut ions to i ts capital  made by American or sales of stock to American.

25. The examiner treated amounts due American from aff i l iated conpanies

recorded in  i t s  Account  120.1  as  "accounts  rece ivab le t 'employed in  Amer icants

business in New York and everywhere, for purposes of the Capital  Stock tax as

fo l lows:

(a )  taxab le  year  beg inn ing  January  1 ,  1970:  $7 ,071 1144;
(b )  taxab le  year  beg inn ing  January  L ,  1971:  $7 ,559,583;
(c )  taxab le  year  beg inn ing  January  1 ,  19722 $5 ,586,658;  and
(d)  taxab le  year  beg inn ing  January  1 ,  1973:  $3 ,880,618.

Included in such amounts was interest on the amounts advanced by American to

i ts telephone subsidiar ies located whoI ly outside of New York, as descr ibed in

paragraphs 16 through 19. The amounts in dispute are as fol lows:
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(a) t .axable year beginning January 1, 1970:
(b )  taxab le  year  beg inn ing  January  1 ,  1971:
(c) taxable year beginning January 1, I972:
(d) taxable year beginning January 1, 1973:

(a )  per iod  ended December  31 ,  1969:
(b )  per iod  ended March  31 ,  1970:
(c )  per iod  ended June 30 ,  1970:
(d )  per iod  ended September  30 ,  1970:
(e )  per iod  ended December  31 ,  1970:
( f )  per iod  ended March  31 ,  1971:
(g )  per iod  ended June 30 ,  I97 l :
(h )  per iod  ended September  30 ,  1971:
( i )  p e r i o d  e n d e d  D e c e m b e r  3 1 ,  1 9 7 1 :
( j )  per iod  ended March  31 ,  1972:
(k )  per iod  ended June 30 ,  19722
(1)  per iod  ended SepLember  30 ,  7972:
(m)  per iod  ended December  31 ,  1972:

$5  , 697  , 7  65 ;
$6  ,  168  ,599  ;
$4 ,239 ,554 ;  and
$2 ,410  ,  160 .

26.  In  accordance w i th  sec t ion  31 .120.1  o f  the  Un i fo rm Sys tem o f  Accounts ,

amount.s due from aff i l iated companies on al l  t ransact ions are included in

Account  120.1  wh ich  is  a  ba lance sheet  account  in  wh ich  en t r ies  a re  made as  o f

the last day of the month. With respect to each month of the years 1969

through 1972, American included in AccounL 720.1, as of the end of the month,

the amounts due from each telephone subsidiary, including the amounts of

interest which had accrued on the last day of the month and which were payable

in New York City within the f i rst  ten days of the succeeding month with respect

to outstanding advances. During the years 1969 through 1972, interest on al l

advances was paid on the tenth day of the succeeding month except when such

date was a hol iday in which event the interest was paid on the last business

day in the ten day period.

27. American received interest in New York from i ts aff i l iated corporat ions

which are located whol ly outside New York State ( the telephone subsidiar ies and

Transpac i f i c )  as  fo l lows:

$17  , 525  , 586 ;
$13 ,404 ,249 ;
$14 ,707 ,498 ;
$26 ,074 ,597  ;
$19 ,685  , 862 ;
$13 ,895 ,644 .
$10 ,865 ,013 ;
$15 ,395  , 867 ;
$13 ,159  , 672 ;
$  6 ,631 ,388 ;
$  7  ,705  ,255  ;
i  4 , 969 ,457 ;  and
$  7  , 264 ,190 .

The examiner treated these amounts as earnings from sources within New York

State for purposes of the Gross Earnings tax. (The examiner 's report  incorrect ly
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character izes interest which American reported on i ts Gross Earnings reports

from New York sources as having been derived in connect ion with advances. In

fact,  this interest consists of amounts paid by New York Telephone Company to

American's long Lines DeparLrnent in connect ion with the sett lement of obl igat ions

incurred in the construction of telephone plant by the Long Lines Department on

behalf  of  New York Telephone Company.)

28. American maintains several  types of cash accounts. Account 113, Cash,

includes the amounts of current funds deposited in banks which are avai lable

for use on demand and from which current operat ing expenses are paid. Account

114, Special  Cash Deposits,  includes amounts of cash required to be kept in

special  deposit  accounts to meet current obl igat ions and cash deposited to

insure the performance of certain t lpes of contracts.  Account 115, Working Funds,

includes amounts of cash advanced to cashiers and other employees which are

used to handle the minor dai ly cash transact ions of the business. These cash

accounts do not produce any earnings. The amounts in these accounts were

properly excluded as cash from the al locat ion schedule in computat ion of the

Capital  Stock tax.

29 .  Account  116,  "Temporary  Cash Inves tments r "  i s  a  cent ra l  ' rpoo l  o f

funds" maintained by American and includes the book cost of  securi t ies acquired

for the purpose of temporari ly invest ing funds not present ly used in operat ions.

30. American went to the f inancial  market for the purpose of rais ing the

long-term capital  needed by the BeI l  Systen to meet i ts construct ion program.

Because i t  was neither pract ical  nor economical to obtain long-term funds on a

day-by-day basis,  each offer ing of American's securi t ies involved substant ial

sums in order to support  Americant s and i ts subsidiar iest needs for a reasonable

period of t iure. The receipt of  this capital  in large amounts resulted in a
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Ievel of  funds which could not be used immediately.  During the inter im, such

funds were not held idle,  but instead were temporari ly invested in short- term

securi t ies with the object ive of gett ing the highest yield consistent with

securi ty and l iquidi ty.

31. The total  book cost of  American's investments in Account 116 at the

beginning of each of 1969 ,  7970, 1971 and L972, the total  book cost of  the

investments in Account 116 made during each of such years, the total  book cost

of the investments in Account 116 which were disposed of dur ing each of such

years and the tot .al  book cost of  the investments in Account 116 at the end of

each o f  such years  were  as  fo l lows:

1969

7970

197I

r972

Investments
at Beginning
of the Year

$  6  18  ,202  ,7  34

653,200,771,

1  ,070  ,235  ,368

936,844,034

Investments
Made During

the Year

$5 ,831  ,798 ,602

6  ,369 ,861  ,557

6  , 779 ,601  , 063

7  ,018  ,873  ,286

Investments
Disposed o f

During the Year

$5,796  ,20r ,166

5  ,952  1826 ,359

6  1312 ,992 ,397

6 1812,567 ,753

Investments
at End

of the Year

$ 653 ,200,171

1  ,070  ,235  ,368

936,844,034

1 ,  143  , r49  ,567

The turnover in al l  of  the t tTemporary Cash Investmentsrt  in American's Account

116 (the average of the investments bought and disposed of dur ing the year

divided by the average of the investments held at the beginning and end of the

year )  was  as  fo l lows:

1969

19  70

r977

7972

9 . 2  t i m e s

7 . 4  t i m e s

6 . 2  t i m e s

6 . 7  t i m e s

or  once

or once

or  once

or once

e v e r y  1 . 3

e v e r y  1 . 6

e v e r y  1 . 9

e v e r y  1 . 8

months

months

months

months
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32. Al l  of  Americanrs "Temporary Cash Investmentsi l  r ,eere readi ly marketable

to insure the ready avai labi l i ty of  funds. Anerican's disposit ions of i ts

temporary cash investments, whether at matur i ty or by sale in a secondary

market,  were always sett led on the same day as the date of the transact ion so

that American always received payment therefor on such date. (This var ies from

the general  pract ice of set. t l ing transact ions in short- term investments on the

next ful l  business day fol lowing the day of t ransact ion. )

33 .  A  por t ion  o f  Aner ican 's  ' rTemporary  Cash Inves tments t t  was  segregated

for use outside of New York State. Whenever American had a new debt or stock

issue, the monies received from the issue were invested in temporary cash

investments specif ical ly segregated for use only as advances to or equity

investments in subsidiar ies outside of New York or as equity investments in

Idestern Electr ic Company, Incorporated and BeII  Telephone Laborator ies, Incorpor-

ated. The purchase t ickets represent ing such temporary cash investment i tems

were marked by American's Treasury Department with the notat ion "segregated

funds" and such t ickets were also kept separate from al l  other purchase t ickets.

American's Comptrol lers Department establ ished a separate binder for each issue

of American's debt and stock during 1969 through 1972 in which i t  recorded the

receipt of  the proceeds from such issues, Lhe temporary cash investment i tems

purchased with the proceeds, and the advances or equity investments to American's

subsidiar ies, except New York Telephone Company, charged Lo such issue. When

the advances were repaid, the sums repaid were invested and placed in the

general  pool of  funds for use within and without New York.

34. The pool of  funds in American's Account 116 consLituted the central

source from which advances of cash were made to the telephone subsidiar ies in

accordance with their  needs. The advances made to any one telephone subsidiary
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were in amounts which were not large enough to just i fy i ts approaching the

capital  market.  When the bui ldup of advances to a telephone subsidiary reached

a point where permanent f inancing was desirable, the telephone subsidiary sold

i ts securi t ies ( to ei ther the publ ic or American) and repaid the advances.

When a telephone subsidiary sold securi t ies to the publ ic and repaid advances,

cash returned to the pool.  The sale of subsidiary stock to American general ly

did not add to the pool s ince sett lemenL was accomplished by reducing the

subs id ia ry ts  ou tsLand ing  ob l iga t ions  to  Amer ican.

35. During the years 1969 through 1972, American advanced to or invested

in i t .s subsidiar ies outside of New York the fol lowing sums of money out of the

proceeds from the sale of i ts securi t ies to the publ ic which were segregated:

7969

797 0

197 1

r972

-0 -

$  1  ,  715  ,36 r  , 7  60

$7  ,926 ,339  ,086

$7  ,494  ,7  12 ,254

36. Management of the pool of  funds rested with Americanrs Treasury

Department at 195 Broadway, New York, New York, and custody and records of al l

the "Temporary Cash Investmentstr  owned by American were maintained there. The

Treasury Department has a ful l - t ime staff  of  people to manage these investments.

I t  was the responsibi l i ty of  Americanrs Treasury DepartmenL to select the new

purchases of temporary securi t ies having appropriate matur i t ies and the present

holdings of securi t ies to be sold. Tentat ive investment plans were prepared

and periodical ly reviewed there. The telephone subsidiar ies and the Long Lines

Department of American maintained contact on a day-to-day basis with the

Treasury Department. with regard to the funds that were needed or vyere to be
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repaid so that American's Treasury Department could make the most advantageous

t ransac t ions  fo r  secur i t ies  to  be  brought  o r  so ld .

37. The examiner treated Americants "Temporary Cash Investmentstr  consist ing,

in  par t ,  o f  loan  par t i c ipa t ion  noLes,  commerc ia l  paper ,  documented d iscount

no tes ,  bankers t  acceptances ,  Federa l  Nat iona l  Mor tgage Assoc ia t ion  debentures

and discount notes, obl igat ions of New York State and New York municipal i t ies,

and obl igaLions of other states and other municipal t ies as capital  employed in

New York for purposes of the Capital  Stock tax. These are Lhe temporary cash

investments at issue herein. The Corporat ion Tax Bureau has conceded that

Federal  Intermediat.e Credit  Bank bonds, Banks for Cooperat ives bonds and

Federal  Home Loan Bank bonds were obl igat ions issued by the United States. The

balance of Americanrs "Temporary Cash Investments' t  consist ing of bank cert i f icates

of deposit  were treated by the examiner in his audit  report  as cash and are not

a t  i ssue here in .

38. A loan part ic ipat ion note is a cert i f icate which evidences an undivided

interest in a stated amount in a pool of  certain,  segregated loans owned by a

bank and ident i f ied on i ts books and records as part ic ipat ion loans. The

principal amount of the pool equals or exceeds the aggregate amount of al l

outstanding part ic ipat ions in the pool.  The bank retains al l  paynents of

pr incipal and interest received on the underly ing loans which const i tute the

pool.  The loan part ic ipat ion note is accompanied by the bank's uncondit ional

agreement to repurchase the note at a cerLain date at a sLated pr ice which

ref lects interest.  During 7969, Anerican held three loan part ic ipat ion notes

with a face value of $5 mi l l ion each: (1) Cit izens and Southern Nat ional Bank

of At lanta, Georgia, (2) The National Shawrnut Bank of Boston, Massachusetts,

and (3) The Industr ial  Nat ional Bank of Providence, Rhode Island.
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39. In general ,  commercial  paper is short- term unsecured promissory notes

issued by banks, f inance companies and industr ial  companies in bearer form and

sold on a discount basis (only a smal l  port . ion of the commercial  paper held by

American during the years 1969 through 1972 was inLerest.  bearing).  Commercial

paper issued by banks and f inance companies was general ly purchased direct ly

from the issuers. The balance of the commercial  paper acquired by Anerican

during the years 1969 through 1972 was purchased from commercial  paper dealers.

Although no secondary market for commercial  paper exists,  i t  is general ly

accepted that.  issuing companies and commercial  paper dealers wi l l  repurchase

outstanding paper before matur i ty i f  reguested by the holder.  Much of the

commercial  paper acquired by American during the years 1969 through 1972 was

held unt i l  matur i ty for less than thir ty days, most was held for less than

sixty days and vir tual ly none was held beyond ninety days. Payment at matur iLy

r*as effected by presentat ion to the bank designated as paying agent on the face

of the note.

40. A documented discount.  note is a short- term commercial  note issued in

bearer form on a discount basis and accompanied by a let ter of  credit  f rom the

bank. The let ter of  credit  const i tutes the bank's absolute obl igat ion to pay

the face amount of the note in the event of default  by the obl igor.  Docunented

discount noles were general ty purchased from commercial  paper dealers. Many of

the documented discount notes owned by American during the years 1959 through

1972 were held unt i l  matur i ty for less than thir ty days, most were held for

Iess than sixty days and virtually none $rere held beyond ninety days. Payment

at matur i ty was effected by presentat ion to a corresponding bank (which in turn

was paid by the bank issuing the let ter of  credit) .  Documented discount notes

issued by companies located outside of New York State h'ere accompanied by
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let ters of credit  f rom banks which were also general ly located outside of New

York  Sta te .

4L. Bankers'  acceptances are t ime drafts drawn on and accepted by a bank.

They general ly or iginate in import  t ransact ions. An American importer,  af ter

negot iat ing with a foreign exporter,  arranges with his American conmercial  bank

for the issuance of an i rrevocable let ter of  credit  in favor of the exporter.

The exporter,  in conformity with the terms of the let ter of  credit ,  draws a

t ime draft  on the American bank and negot iates the draft  with his corresponding

bank, receiving immediate payment. The corresponding bank then forwards the

draft  to the United States for presentat ion to the bank that issued the let ter

of credit .  This bank stanps the draft  t taccepted" -  the American bank has

accepted an obl igat ion to pay the draft .  at  matur i ty.  Once the instrument is

accepted, the American bank subst i tutes i ts own credit  for that of  the drawer,

the draft  becoming an acceptance, and represent ing a negot iable money-market

instrumenL. The accept ing bank may ei ther elect to hold the instrument,  sel l

i t  d irect ly to investors, or discount i t  wi th a bankersr accepLance dealer for

subsequent sale to investors. Accordingly,  there is an act ive secondary market

in this instrument.  I f  the acceptance is sold, i t  is presented to the American

bank for payment by i ts holder at matur i ty.  A bankers'  acceptance const i tutes

an irrevocable pr imary obl igat ion of the acceptance bank, and in the sixty

years of usage in the United States, there has been no known pr incipal loss to

an investor.  Most of the bankersr acceptances acquired by American during the

years 1969 through 1971 were held unt i l  matur i ty for less than thir ty days and

vir tual ly none were held beyond sixty days.

42. The Federal  Nat ional Mortgage Associat ion (hereinafter referred to as

FNMA) is a Federal ly Chartered Corporat ion which was f i rst  chartered in 1938
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and was rechartered in 1954 by the Federal  Nat ional Mortgage Associat ion Chart

Act (Ti t . le I I I  of  the Nat ional Housing Act,  and amended) and was reorganized in

1968. I t  is subject to regulat ion by the Secretary of Housing and Urban

Development.  The Charter Act authorized FNMA to render supplementary assistance

to the secondary market for Federal ly guaranteed or insured resident ial  mortgages.

During the years 1969 through 1972, FNIIA purchased resident ial  mortgages

insured or guaranteed by the Federal Housing Administration, the Farmers Home

Administ .rat ion and the Veterans'  Administrat ion. 0n February 14, 1972, in

accordance with the authorizat ion of the Secretary of Housing and Urban Develop-

ment,  FNMA began to also deal in convent ional mortgages which were not Federal ly

insured or guaranteed. FNMA's operat ions are closely regulated, and i t  may

lend money to or purchase mortgages only from an approved l ist  of  borrowers and

mor tgage se l le rs  (mor tgage compan ies ,  sav ings  and loan assoc ia t ions ,  I i fe

insurance companies, and Federal  agencies authorized to both sel l  mortgages and

acquire FNUA stock) who, in connect ion with their  loans and mortgage sales, are

required to subscribe to FNMA's comnon stock in amounts related to the loan and

sales transact ions. In order to raise the capital  needed to f inance i ts loans

and mortgage acquisi t ions, FNI"IA is authorized to sel I  i ts obl igat ions to

pr ivate investors. FNI ' IA short- term discount notes are issued in bearer form on

a discount basis.  FNMA debentures are issued in bearer form. The Charter of

FNMA contains no specif ic exemptions of these securi t ies from state taxat ion.

Both types of obl igat ions are issued through a f iscal  agent located in New York

City in the same manner as the Federal Home Loan Banks and other Federal

agencies issue their  securi t ies. FNMA obl igat ions and the securi t ies of the

Export- Import Bank, the Federal  Housing Administrat ion, the Government Nat ional

Mortgage Associat ion, the Tennessee Val ley Authori ty,  the Banks for Cooperat ives,
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the Farmers Home Administrat ion, the Federal  Home Loan Banks, the Federal

Intermediate Credit  Banks, the Federal  Land Banks, and the Distr ict  of  Columbia

Armory Board are treaLed by the financial community as constituting the "government

securi t ies market.rr  Unl ike FNUA stock cert i f icates, FNMA obl igat ions are

required by statute to bear a legend to the effect that they "are not guaranteed

by the United States and do not const i tute a debt or obl igat ion of the United

States or of any agency or instrumental i ty thereof other than the corporat ion. ' t

Government securi ty transact ions are handled by approximately twenty dealers

who make markets by standing ready to quote buying and sel l ing pr ices for aI I

government securi t ies traded in the market.  The obl igat ions issued by FNMA may

be accepted as secur: i ty for f iduciary, t rust and publ ic funds under the control

of the United States or any off icer or of f icers thereof.  FNUA's debentures are

also el igible as col . lateral  for Treasury tax and loan accounts and banks may

deal in them without.  regard to Lhe statutory l imitat ions and restr icLions

general ly appl icable to investment securi t ies. Most of the FNMA obl igat ions

acquired by American during the years 1969 through 1971 were held for approximately

s ix  months .

43. American owned New York State and New York municipal  obl igat ions which

were general ly held unLi l  rnatur i ty for a period of approximat.ely six months to

one year.  The exami.ner treated these New York State and New York municipal

obl igat ions owned by'  Anerican as gross assets employed in American's business

within New York and everywhere. They consisted of obl igat ions of New York

State and New York Municipal i t ies as fol lows:



New York State

New York
Municipal i t ies

TOTAI $  19  ,95  1  ,  og3  $4  ,486  ,497 $15 ,457 ,890

With the exception of a New York State Job Development AuthoriLy note held in

1972 w i th  an  average annua l  marke t  va lue  o f  $678,711,  a l l  o f  the  New York  S ta te

obl igat ions were ei t .her tax ant ic ipat ion notes or bond ant ic ipat ion notes. The

obl igat ions of New l iork municipal i t ies were obl igat ions of var ious ci t ies,

count ies  o r  d is t r i c t .s .

44. American owned non-New York municipal  obl igat ions which were general ly

held unt i l  matur i ty for a period of approximately six months. The examiner

Lreat.ed these obl iga.t ions of states and municipal i t ies outside of New York as

gross assets employerd in Americanrs business within New York and everywhere.

45. In accordance with sect ion 3I. I2I  of  the Uniform System of Accounts,

American maintained Account 121 for interest receivable. Account 121 is an

asset account in which unpaid interest which has accrued to the last day of a

month was entered as of the last day of the month. The examiner treated

interest receivable in connect ion with obl igat ions of three United States

agencies (Federal  Intermediate Credit  Bank, Banks for Cooperat ives, and Federal

Home T,oan Bank),  refunds of Federal  income tax, obl igat ions of New York State

and i ts municipal i t ies, obl igat ions of states and municipal i t ies outside New

York, and commercial  paper held by American as gross assets employed in American's

business in New York and everln^rhere, and therefore included such interest

receivable in the numerator and denominator of American's New York al locat ion

percentage for purposes of the Capital  Stock tax. The examiner computed the

amount of interest receivable, by adding the total  amounts in Account.121 for

1969

$  10  ,  B78 ,349

_15 ,437  ,290

$26  , 315  , 639

-26 -

r97 A

i  3 ,732 ,074

16,279 ,0rg

7977

$2 ,468  ,456

2 ,  0 .18 ,035

L972

$ 15 ,457 ,  890
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each month in each of the years 1969 through 1972 and dividing such amounts by

12. The amounts of interest receivable attr ibutable to obl igat ions of New York

StaLe and New York Municipal i t ies vrere as fol lows:

New York State

New York
Municipal i t . ies

TOTAI

1969

$  528 ,020

7 49 ,305

$ r ,277  , 325

19  70

$  23 r , 425

1  ,005  ,738

$1 ,237  ,763

19  71

$  61 ,772

50  ,500

$L72,272

t972

$97 ,940

$97  , 940

46. The interest receivable from obl igat ions of United Stated agencies

related to Americanis temporary investment in Federal  Intermediate Credit

bonds, Banks for Cooperat ives bonds and Federal  Home Loan Bank bonds. The

Corporat ion Tax Bureau has conceded that.  al l  three types of bonds were themselves

exempt from inclusion in ei ther the numerator or denominator of Anericant s New

York al locat ion percentage for purposes of the Capital  Stock tax as obl igat ions

of the United States. Furthermore, the Corporat ion Tax Bureau has conceded

that the interest received on al l  Lhree types of bonds was exempt from tax

under the Gross Earnings tax as income from obl igat ions of the United States.

47. The interest receivable with respect to the refunds of Federal  income

tax related to refund claims f i led by American for Lhe years L947, 1948 and

1949. The issue involved in the refund claims was the correct method for

calculat ing the earnings and prof i ts of several  subsidiar ies in order to

determine whether certain distr ibut ions made by the subsidiar ies in L947, 1948

and' 7949 const i tuted taxable dividends. In December, 7970, agreement with the

fnternal Revenue Service was reached with respect to certain elements in the

computat ion of the ei l rnings and prof i t .s which would have produced an est imated

refund of tax of approximately $1,500,000 and interest thereon of approximately

$118001000. The amount of tax to be ul t imately refunded was subject to further
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neSotiat ion with the Internal Revenue Service with respect to certain elemdnts

in the computat ion r^rhich were st i l l  in dispute, and thereafter,  to the approval

of the Joint (Congrr:ssional)  Committee on Internal Revenue Taxat ion as required

by Sect ion 6405 of the Internal Revenue Code. Final agreement with the Internal

Revenue Service and the r"qrri"iJ" Joint Committee approval were not secured

unt i l  1974,  and re f t rnds  o f  tax  in  the  to ta l  amount  o f  $1 ,610,905.76  and in te res t

thereon in the amount of $214391952.66 were made in 7975. fn December, 1970,

American recorded in Account I21 interest receivable with respect to the

est imated Federal  income tax refunds in the amount of $1,800,000, and thereafter

increased such amount monthly by $7r500 unt i l  payment in 1975. The Corporat ion

Tax Bureau has conceded that this interest is exempt from the Gross Earnings

tax as income from obl igat ions of the Unit .ed States.

48. The examiner treated certain interest income from commercial  paper,

documented discount notes, bankersr acceptances, Federal  Nat. ional Mortgage

Assoc ia t ion  debentures  and d iscount  no tes ,  and cer t i f i ca tes  o f  depos i t  as

earnings from within New York State for purposes of the Gross Earnings tax.

These amounts were in addit ion to amounts of interest f rom commercial  paper,

bankers'  acceptances and cert i f icates of deposit  which American reported on i ts

Gross Earnings tax reports for the periods involved.

49. In the case of interest on commercial  paper,  the examiner treated

interest on conmerc: i -al  paper issued by obl igors located outside of New York

State as earnings from New York sources whereas American included on i ts Gross

Earnings tax reports only the interest on commercial  paper j -ssued by obl igors

Iocated inside New York State.

50. In the case of interest on documented discount notes, the examiner

treated interest on those notes where the underly ing commercial  paper was
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issued by obl igors l -ocated outside of New York State as earnings from New York

sources. American j-nadvertent ly omit ted from i ts Gross Earnings tax reports

interest f rom documented discount notes of obl igors located in New York State,

and concedes that the anounts from New York obl igors were subject to the Gross

Earnings tax.

51. In the caset of interest f rom bankers'  acceptances, the examiner

treated interesL on drafts which had been accepted by banks located outside of

New York State as earnings from New York sources whereas American included on

its Gross Earnings t .ax reports only the inLerest f rom those bankers'  acceptances

for which the accept- ing bank was located in New York State.

52. In the case of interest f rom FNMA debentures and discount notes, the

examiner treated the ent ire amount of such interest as earnings from New York

sources whereas American did not include any part  of  such interest on i ts Gross

Earnings tax reports as earnings from New York sources.

53 .  Cer t i f i ca tes  o f  depos i t  a re  negot iab le  cer t i f i ca tes  issued by  comnerc ia l

banks against funds deposited in such banks for a def ini te period of t ime and

earn a specif ic rate of return. The examiner treated interest f rom cert i f icates

of deposit  issued by'banks located outside of New York State as earnings from

New York sources whereas American included on i ts Gross Earnings tax reports

only the interest f rom those cert i f icates of deposit  which were issued by banks

located in New York State.

54. In accordan.ce with sect ion

American maintained Account 121 for

asset account in which entr ies were

Dividends were recorded in Account

date fell within the monLh and the

31.721 of the Uniform System of Accounts,

I 'd iv idends  rece ivab le . "  Account  121 is  an

made as of the last day of each month.

121 as a receivable i f  the dividend record

dividend payment date was subsequent to the
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close of the month. If the dividend record date and the dividend payment date

feII  within the same month, there was no dividend receivable for purposes of

Account 121 and no entry in Account L27 was made.

55. The examiner treated i ld iv idends receivable" as gross assets employed

in American's business for purposes of the Capit .al  Stock tax. The examiner

treated "dividends receivable'  f rom New York Telephone Company and l{estern

Electr ic,  Incorporated, determined on the basis of their  New York State stock

al locat ion percentages, as gross assets employed in Americant s business in New

York for purposes o:E the Capital  Stock tax.

56. In the case of whol ly-owned companies, div idends were frequent ly

declared on the recr:rd date or the day preceding the record date, and in any

event,  almost always r.s i thin one week of the record date. In the case of the

other companies, div idends were general ly declared from three to f ive weeks

pr io r  to  the  record  daLe.

57. fn accordance with sect ion 3I.312 of the Uniform System of Accounts,

American maintained Account 312, Dividend Income, which is an income account.

As provided by sect ion 31.312(b) ,  div idends were not "credited to this account

before actual col lect ion, unless their  payment r .ras reasonably assured by past

exper ience,  guaranLy ,  an t ic ipa ted  prov is ions ,  o r  o therw ise . r l

58. The examiner computed the amount of ' td iv idends receivablet '  which was

includible in the denominator of Anerican's New York al locat ion percentage for

each of the years 1969 through 1972 by dividing the total  amount of div idends

recorded in Americanrs Account 312 for each of such years by 12. The exarniner

computed the amount of 'rdividends receivableil which were includible in the

numerator of American's New York al locat ion percentage by mult iply ing the

dividends which American received from New York Telephone Company and Western
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Electr ic Company, Incorporated, as recorded in AccounL 372, by their  New York

State stock al locat-Lon percenlages and then dividing the result ing f igures by

1 2 .

59. With the except ion of New York Telephone Company and Western Electr ic

Company, Incorporated, al l  of  the companies from which Anerican received

dividends in the years 1969 through 1972 were located whol ly outside New York

S t a t e .

CONCIUSIONS OF LAW

A. That sect ion 183 of the Tax law irnposes upon every domest ic corporat ion

principal ly engaged in a telephone and/or telegraph business, an annual tax

computed on the basis of the amount of i ts capital  stock within this State

during the preceding year,  for the pr iv i lege of exercising i ts corporate

franchise or of hol<l ing property in this State. The measure of the amount of

i ts capital  stock w:Lthin New York is determined as fol lows:

"The measure of the amount of capital  stock in this state,
except as hereinafter provided, shal l  be such a port ion of the
issued cap i ta l  s tock  as  the  gross  assets ,  exc lus ive  o f  ob l iga-
Lions issued by the United States and cash on hand and on
deposit ,  employed in any business within this state, bear to the
gross  assets ,  exc lus ive  o f  ob l iga t ions  issued by  the  Un i ted
States and cash on hand and on deposit ,  wherever employed in
b u s i n e s s .  "  S e c t . i o n  1 8 3 . 2 .

B.  That  pe t i t ioner 's  advances  to  subs id ia r ies ,  ev idenced by  in te res t -

bearing demand notes or on open account,  which were made in furtherance of

pe t i t ioner rs  p r inc ipa l  bus iness ,  to  w i t ,  the  fu rn ish ing  o f  te lecommunica t ions

services, were properly deemed assets employed in business in New York for

purposes  o f  sec t ion  183.  Indeed,  pe t i t ioner  s ta ted  tha t  i t s  p r imary  ac t iv i t y

cons is ted  in  the  f inanc ing  o f  i t s  subs id ia ry  compan ies .  A l l  o f  pe t i t ioner rs

decision-making processes relat ing to such advances transpired at pet i t ionerrs
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pr incipal of f ice in New York City,  and the loans were managed and control led

f rom said of f ice. Where the loans r,lere evidenced by notes, the notes r^rere held

at pet i t ioner 's Treasury Department in New York City.  And, interest on the

advances was payable at pet i t ioner 's New York off ice. These advances had a

s i t u s  i n  N e w  Y o r k  ( B u r k e  v .  t r l e l l s ,  1 8 4  N . Y .  2 7 5 ,  a f f ' d ,  2 0 8  U . S .  1 4  ( 1 9 0 8 ) ;

Ed ison E lec t r i c  L igh t  Co.  v .  Campbe l l ,  138 N.Y.  543 (1893) ) ,  were  in tegra l l y

t ied  to  pe t i t ioner 's  bus iness  and were  assets  employed in  pe t i t ioner 's  bus iness

in  th is  S ta te .  Th is  resu l t  i s  no t  changed by  reason o f  the  subs id ia r ies '

loca t ion  ou ts ide  Nevr  York .  Dav id  Wi l l iams Co.  v .  Sohmer ,  151 A.D,164 (3d  Dept

1972).

Simi lar ly,  interest receivable (accrued) on the advancements comprised

an asset  employed i r r  pe t i t ioner 's  bus iness  in  New York .

C. That in accordance with the rat ionale and holding of Conclusion of Law

"B", advances made by pet i t ioner Lo 195 Broadway Corporat ion were assets

employed by pet i t ioner in business within this State. Pet i t ioner i tsel f

character ized these monies as "advancest '1 i t  cannot now attack such character-

izat ion and urge that the funds be treated as contr ibut ions to capital ,  subject

to  a l loca t ion .

rrThe fact" LhaL advancements to a corporation are made without
requir ing any evidence of indebtedness or f ix ing any date for
repayment; without requiring the payment of any interestl and
with the r :eal izat ion that the tangible assets of the corporat ion
were not $uch, at any given t ime during the taxable period, as
to repay any part  of  the loan --  was not a control l ing consider-
at ion reqrr i r ing a conclusion that the advances were not loans. .  .  " .
Byer l i te  ( lo rp .  v .  Wi l l iams,  286 E.2d  285,  290-9 I  (5 th  C i r .
1 9 6 0 )  .

D .  That  pe t i t ioner rs  temporary  cash inves tments ,  cons is t ing  o f  loan

part ic ipat ion notes" commercial  paper,  documented discount notes and bankers'
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acceptances, and anv interest receivable therefrom, were assets employed in

pet i t ioner 's  bus iness  j -n  th is  S ta te .

In order t ,o raise the long-term capiLal needed by the BeII  System to

meet i ts construct ion program, pet i t ioner offered securi t ies, each of which

offer ing involved substant ial  sums. Capital  was received in suff ic ient ly large

amounts that i t  could not be used irunediatety;  dur ing the inter im, the funds

were temporari ly invested in short- term securi t ies. Pet i t ionerts Treasury

Department (si tuated at i ts 195 Broadway off ice) had a ful l - t ime staff  of

employees who were ,responsible for managing the investments: they selected new

purchases of securi 'Eies with appropriate matur i t ies and determined which of the

ho ld ings  shou ld  be  so ld  o f f .

These secu:r i t ies were hardly passive boldings in the form of unproduct ive

invesLments. Ujr ion Ferry Co. of New York and Brooklyn v.  Roberts,  66 A.D. 157

( 3 d  D e p t .  1 9 0 1 ) ;  N i a g a r a  R i v e r  H y d r a u l i c  C o .  v .  R o b e r t s ,  3 0  A . D .  1 8 0 ,  a f f ' d

mem.  '  157  N.Y.  676 (1898) .  0n  the  cont ra ry ,  they  were  an  ind ispens ib le  ad junc t

to pet i t ioner 's act:Lvi ty of making advancements to aff i l iated corporat ions.

E. That the Federal  Nat ional Mortgage Associat ion debentures and discount

notes held by pet i t ioner were properly included in the numerator and denominator

of the rat io calculated pursuant to subdivis ion 2 of sect ion 183.

The aforementioned subdivis ion excludes fron the rat io rrobl igat ions

issued by  the  Un i te< l  S ta tes . t t  However ,  subsec t ion  b  o f  sec t ion  1719,  T i t le  12

U.S.C. ,  spec i f i ca l l y  dec la res  tha t  ob l iga t ions  issued by  the  Federa l  Nat iona l

Mort.gage Associat ion, a government-sponsored pr ivate corporat ion, are not

obl igat ions of the lJni ted States:

"The corporat ion Federal  Nat ional Mortgage Associat ion shal l
insert  appropriate language in al l  of  i ts obl igat ions issued
under this subsect ion clear ly indicat. ing that such obl igat ions,
together with the interest thereon, are not guaranteed by the
Unit .ed States and do not const i tute a debt or obl igat ion of the
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United SLates or of any agency or instrumental i ty thereof other
than the corporat ion.rr

See a lso  Srn i th  v .  Dav is ,  323 U.S.  111 (1944) ;  H ibern ia  Sav ings  & loan Soc ie ty  v .

c i ty  and county  o f  l lan  Franc isco ,  200 u .s .  310 (1906) ;  op in ion  o f  counser ,

N.Y.S.  Dept . .  o f  Taxat ion  and F inance,  December  22 ,  1975.

F. That in accordance with the St ipulat ion of Facts, by which the Conmission

cons iders  i t se l f  bound,  Servomat ion  Corp .  v .  S ta te  Tax  Commiss ion ,  60  A.D.2d 374,

378 (3d Dept.  1977),  bonds of the Federal  Intermediate Credit  Bank, the Banks

for Cooperat ives an<l the Federal  Home Loan Bank, and interest received thereon,

were exempt from taxat ion under sect ion 183. 1

G. That New York State and New York municipal  obl igat ions owned by

pet i t ioner,  and interest thereon, Idere properly deemed gross assets employed in

pet i t ionerrs business within New York and ever5mhere, though exempt from

taxat ion  by  v i r tue  o f  sec t ion  162.00  o f  the  Loca l  F inance law or  sec t ion  1807

of the Publ ic Authori t ies law.

I t  is wel l -sett led that a franchise tax may permissibly include in i ts

measure property otherwise tax- immune.

rrThe tax :Ln the present case would not be affected i f  the nature
of the property in which the whole capital  stock is invested
were changed and put into real property or bonds of New York, or
of other SLates. From the very nature of the tax, being laid
upon a franchise given by the State, and revocable at pleasure,
i t  cannot be affected in any way by the characLer of the property
i n  wh i ch : l t s  cap i t a l  s tock  i s  i nves ted . r r  Home Insu rance  Co .  o f  New
Y o r k  v .  N e w  Y o r k ,  1 3 4  U . S .  3 6 5 ,  6 0 1  ( 1 8 8 9 ) .

.l
-  

In  l igh t  o f  72  U.S.C.  1435 and 2155,  wh ich  s ta te  tha t  such bonds are
not obl igal ions of the United States, Lhe holding of Conclusion of Law i lF 'r  is
conf ined to the instant case and may not be appl ied in future audits or Cornnission
d e c i s i o n s ,
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See a lso  Educat iona l  F i lms Corp .  v . .  Ward ,  382 U.S.  379 (1930) ;  F l in t  v .  S tone

Tracy  Co. ,  220 IJ .S .  107 (1910)1  Monroe Co.  Sav ings  Bank v .  Rochester ,  37  N.Y.

3 5 6  ( 1 8 6 7 ) ;  1 9 0 8  N . Y .  A t t ' y .  G e n .  R e p .  1 9 8 .

Interest receivable with respect to obl igat ions of states and munici-

pal i t ies outside New York is also includable in the measure of tax.

H. That.  interest receivable with respect to refunds to pet i t ioner of

Federal income tax, the amount of which refunds was not ultimately determined

by the fnternal Revenue Service nor approved by the Joint Congressional Committee

on Internal Revenue Taxat ion unt i l  1974, nay not be included in the rat io

calculated pursuant to secLion 183 for the years 1970 through 1973.

I .  That div idends receivable, recorded by pet i t ioner in Account 121 ( in

accordance with the Uniforn Syst.em of Accounts, sect ion 31.127),  were assets

employed in pet i t ionerrs business within the meaning of sect ion 183. Dividends

were recorded in sai-d account as I ' receivables[ i f  the record date feI I  within

the month and the payment date was subsequent to the close of the month.

When a divi .dend has been declared, the relat ionship of debtor and

creditor is establ ished between the corporat ion and each stockholder for his

proport ion of the dividend. At any t ime after the date f ixed for payment,  the

stockholder may maintain an act ion to recover the sum due, should the corporat ion

re fuse  to  pay .  Gordon v .  E l l iman,  306 N.Y.  456 (1954) ;  God ley  v .  Cranda l l  &

Godley Co..  ,  212 N.Y. 127 (1914);  Jaques v. Idhi te Knob Copper & Development

C g . ,  L t d . ,  2 6 0  A . D .  6 4 0  ( 1 s t  D e p t .  1 9 4 0 ) ;  S e a r l e s  v .  G e b b i e ,  1 1 5  A . D .  7 7 8  ( 4 t h

Dept.  1906).  A dividend receivable thus const i tutes a r ight to receive noney,

def ini te in t ime and amount,  and enforcible at law.

New York  Cent ra l  &  H.R.R.  Cq.  v .  Kn igh t ,  c i ted  by  pe t i t ioner ,  i s

clear ly dist . inguishable in that the dividends involved therein were r tant ic ipated":
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they had not yet been declared and were therefore a mere incident to the stock.

1 7 3  N . Y .  2 5 5 ,  2 6 3  ( 1 9 0 3 ) .

J.  That the const i tut ional i ty of  the laws of the State of New York is

presumed at the administrat ive level of  the State Tax Conmission. Therefore,

i t  must be presumed that the sect ions of the Tax Law which relate to the

determinat ion of pet i t ionerrs l iabi l i ty for addit ional taxes under Art ic le 9

are  cons t i tu t iona l .

K. That sect ion 184 of Art ic le 9 imposes upon transmission corporat ions

an addit ional f ranchise tax equal to a prescr ibed percentage of the corporat ion's

"gross earnings from al l  sources within this state, excluding earnings derived

from business of an interstate character,"  for the pr iv i lege of exercising i t .s

corporate franchise or carrying on i ts business in such corporate capacity in

New York.

l .  That.  in accordance with the rat ionale and holdings of Conclusions of

Law "Bi l  and I tDrr,  interest income from advances to aff i l iated corporat ions and

from pet i t ionerrs short- term investments const i tuted gross earnings from

sources within the f i tate.

The Third Department,  in interpret ing the predecessor of sect ion 184,

he ld  as  fo l lows:

t tBy gross earnings, i t  seems to me, that the statute means al l
receipts ar is ing from or groh' ing out of the employment of i ts
capital ,  whether that capital  is employed in the transportat ion
and t ransmiss ion  bus iness  or  o therw ise . "  New York  Cent ra l  &
H.R .R .R .  Co .  v .  Robe r t s ,  32  A .D .  113 ,  115  m

Interest income which arose from assets ernployed by pet i t ioner in i ts business

in this State comprl-sed earnings from New York sources.

M. That the al-orementioned interest f rom advancements was not der ived

from business of an interstate character,  subject to the exclusion set forth in
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subd iv is ion  1  o f  sec t ion  184.  Sa id  exc lus ion  had i t s  o r ig in  in  sec t ion  11 ,

Chapter 562 of the Laws of 1894, which amended sect ion 6, Chapter 361 of the

Laws of 1881. The apparent purpose of the amendmenL was to overrule Dunkirk,

A .V.  &  P.R.R.  Co.  v .  Campbe l l ,  74  Hun.  210 (1893)  and to  p revent  the  inc lus ion

under sect ion 184 of gross receipts derived from operat ions across state l ines.

IL may be concluded from an examinat ion of the language of Chapter 562 and the

purpose thereof that the interest income in dispute was not of the kind sought

to  be  exc luded.

N. That int^err:st  income from Federal  Nat ional Mortgage Associat ion

debentures const i tuLed earnings properly subject to t .ax under sect ion 184.

0. That the pet i t ion of American Telephone and Telegraph Company is

granted to the extent indicat.ed in Conclusions of Law rrF,r f  rrHrr and "I" ;  that

the  de f ic ienc ies  issued December  24 ,  1975 are  to  be  mod i f ied  accord ing ly ;  and

tha t ,  except  as  so  rnod i f ied ,  sa id  de f ic ienc ies  are  in  a l l  o ther  respec ts

sus ta ined.

DATED: Albany, New York

N0v 1 3 1981
PRESIDENT

SSIONER


